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MINUTES OF MEETING

BOARD OF ZONING AND BUILDING APPEALS

JUNE 10, 2021
***********************************************************************

Members Present:   Brandt, Wolf, Christ, Wright, Farrell, Pempus
Presence Noted:
Andrew Bemer, Law Director

Raymond Reich, Building Commissioner


Kate Straub, Planning and Zoning Coordinator

Christina Morris, At-Large Councilmember


Michael O’Shea, Assistant Law Director

************************************************************************

Mr. Pempus opened the June 10, 2021 Virtual Meeting of the Board of Zoning and Building Appeals at 6:00 p.m. via ZOOM and explained the meeting protocol. He explained that all of the Board members have had the opportunity to visit each of the sites and review the variance applications and other information submitted by each applicant.  He said that the first item, which is a variance for Gina and Jess Wiedemer at 20742 Beachcliff Blvd. has been withdrawn from the agenda.
Chairman Pempus said he would like to begin with item number 8 on the agenda.

6.  MIKE & SHARON SPOONER – 20354 Westhaven Ln. – PUBLIC HEARING – Variance to construct a 6’ tall fence that is solid for the first 5’ vs. fences in the rear yard must be at least 25% transparent (for the first five feet) when viewed perpendicular to the fence (Section 1153.15(j)(3)).  Mr. and Mrs. Mike and Sharon Spooner are present to represent their variance request.
Secretary Christ introduced the variance requests outlined on the notice, which also names the parties who received it.  The parties were sworn in by Chairman Pempus.  Mr. Spooner explained that they live at the corner of the cul-de-sac and they are adjacent to the park so they are looking for some degree of privacy.  They used to have a wall of evergreens that provided privacy but it was all lost last year in a large storm when a big tree fell down.  They feel that the privacy fence will restore the privacy along the park line, but it will look incomplete if they only do it along that line.  They are requesting to be able to match the fences along both property lines.  Mrs. Spooner added that they spoke to all of their adjacent neighbors to be sure they had no objections and they feel that this will look beautiful because they take a lot of pride in the condition of their property.
Mr. Christ asked the Building Department to clarify the interpretation of the Code relative to the 3 different sections of fence.  Ms. Straub, Planning and Zoning Coordinator, explained that the fence lines that are included in the application are all rear yard fences because they are located behind the back wall of the house.  Mr. Wolf said that he understands what the applicant is attempting to achieve but he would have preferred to have seen a board-on-board style fence because they provide just as much visible screening as a solid fence.  When he considers the City’s objectives of that style of fencing and the ability to allow airflow and light between properties but he was not aware of that provision for fences along a park line.  Mr. Pempus feels that this is a very good solution to the practical difficulty described by the neighbor.
Mr. Christ said that because of the zoning allowance that permits 85’ of the fence to have a solid portion, they are looking to add another 177’ of additional fence that is solid as well, and that is an excessive request in his opinion.  It seems to him that because they can all be 6’ high, the applicant can do all of them with a 5’ partially open fence per Code, whether it is a board with a space or a board-on-board with 1’ of lattice on top.  He said that the applicant would not be really losing anything if he installed a more open fence along the park line rather than solid.  Mr. Pempus said that they would then have 3 different types of fences on their property and he does not think that 3 different fences makes a lot of sense.  Mr. Farrell said that he has no issues with the request.  Mr. Wolf said that he agrees with Mr. Christ in that he is not sure that a solid fence is really warranted on all of these sides.  Mr. Spooner said that because the property lines are at an angle, a board-on-board fence would be more open than if it were on an ordinary lot.  He feels like they are currently in a fishbowl when people walk past in the park and a board-on-board fence style is not the best solution.
Mr. Brandt said that he does not take exception with what is being proposed and if you live directly on the park, then a unique situation exists.  This Board is charged with looking at the unique situations and this is one of them.

Mr. Christ moved to close the public hearing.  Mr. Farrell seconded.  

5 Ayes – 0 Nays

Passed

Mr. Farrell applied the practical difficulties test aloud.  Regarding whether special conditions or circumstances exist which are peculiar to the land or structure, he said that they are adjacent to a park and they have lost several trees and shrubbery due to storms.  Regarding whether the property in question will yield a reasonable return, he does not believe that is impacted here, even if there were two different types of fence across the rear lines.  Regarding whether the variance is substantial and the minimum necessary, Mr. Farrell said that he does not believe that the request is substantial.  He does not believe that the essential character of the neighborhood will be substantially altered and neighboring properties would suffer substantial detriment as a result of this variance.  The variance would not adversely affect the delivery of governmental services.  Regarding whether the property owner purchased the property with knowledge of the zoning restrictions, the applicant answered “no” to that question.  Mr. Brandt continued with the practical difficulties test and said that the special conditions or circumstances that exist were not the result of the actions of the owner because the trees that were once on the property to provide screening are no longer there due to a large storm.  Regarding whether it is possible to obviate the property owner’s predicament feasibly through some method other than a variance, he feels that this fence is the best solution.  Mr. Brandt said he will continue applying the practical difficulties test.  Regarding whether the spirit and intent of the Code would be observed by granting the variances, Mr. Brandt said that those things would be observed because of the adjacency to the differing zoning district, so this meets the spirit and intent of the Code.  Regarding whether the granting of the variance will confer any special privilege on the applicant, he said that because of the adjacency to the park, it will provide him the appropriate amount of privacy.  He thinks that the literal interpretation of the provisions of this Code would deprive the applicant of rights commonly enjoyed by other properties. The enjoyment of his outdoor rear yard space is what the applicant is trying to achieve.  Mr. Christ said he is objecting to the fact that this is substantial because only one-third of all of the fencing is within Code.
There being no further discussion, Mr. Farrell moved to grant a variance to Michael and Sharon Spooner, 20354 Westhaven Ln. to construct a 6’ tall fence that is solid for the first 5’ vs. fences in the rear yard must be at least 25% transparent (for the first five feet) when viewed perpendicular to the fence for all of the reason that were expressed in this discussion.  Mr. Brandt seconded.
3 Ayes – 2 Nays (Wolf, Christ)

Granted

The meeting adjourned at 8:20 p.m.
Eric Pempus, Chairman


Richard Christ, Secretary
Date:  





