

Board of Zoning and Building Appeals

Minutes of Meeting

May 9, 2024
Page 10 of 10

MINUTES OF MEETING

BOARD OF ZONING AND BUILDING APPEALS

MAY 9, 2024
***********************************************************************

Members Present: Farrell, Christ, Harpster, Wolf
Presence Noted:
Raymond Reich, Building Commissioner


Steven Dever, Assistant Law Director

************************************************************************

Mr. Farrell opened the May 9, 2024 meeting of the Board of Zoning and Building Appeals at 7:00 p.m.  Mr. Farrell stated the board was missing one member, but the meeting could proceed with four members if the applicants desired, as they would need 3 out of 4 votes for passage of their item.  It was his recommendation to move forward, but indicated it was up to each of the applicants if they wished to present this evening or wait for the next meeting.  He explained the meeting protocol and said that the Board has had the opportunity to visit the sites and review the applications.  
Mr. Wolf moved to approve the Board of Zoning and Building Appeals meeting minutes from April 11, 2024, as presented.  Mr. Mr. Christ seconded.  
3 Ayes – 1 Abstain - 0 Nays

Passed

1.
LATHER SALON- 20000 Detroit Rd. - PUBLIC HEARING – Variance to occupy an existing building with 15 parking spaces vs. 16 parking spaces required for beauty salons

(Section:  1187.09(d)(4)).  Ms. Haley Delzani came forward to present the variance request.
Secretary Christ introduced the variance request and Mr. Farrell swore the applicant in. Ms. Delzani explained that hair salons require 2 parking spaces per chair, the current layout of her site plan has 15 parking spaces instead of 16.  It was suggested by the Planning Commission that application for a variance be made, as opposed to trying to add parking spaces.  Mr. Farrell reviewed the site plan with Ms. Delzani and she explained that originally the plan had 3 additional parking spaces, but the Planning Commission did not like the location of those spots and suggested application for a variance to have one less parking space be made.  Mr. Farrell inquired about the dumpster and wooden box and its impact on the parking.  Ms. Delzani indicated it will be removed and they will recycle and use regular garbage can receptacles that will be in the rear of the building.  Mr. Wolf commented about parking for staff.  He also expressed concern for improved landscaping and streetscaping.  Ms. Delzani indicated that discussion was had with the Planning Commission, and she will address this going forward in the next 18 months.  Mr. Christ asked if employees will be parking in any of the 15 spaces.  Ms. Delzani indicated they would be.  He asked if there was any contingency for off-site parking.  Ms. Delzani indicated she has not addressed that issue but would inquire with Mr. Kelly Martin if the need arose.  However, she does not envision it being an issue because all the chair stations are never used during the same period, so parking would not max out.  
Mr. Gregg Mylett requested the opportunity to make comments.  Mr. Farrell swore him in.  Mr. Mylett indicated he owned the strip center next door where CVS and the UH Medical building are located.  The Medical Building is fully occupied.  He read a statement concerning the lack of parking spaces for establishments on both Smith Court and Linda Street and his perception that there is no plan by the City to resolve the issue.  He sees the issue getting worse when Ingersoll Drive is developed.  There are over 100 cars parked in his parking lot everyday that have nothing to do with his tenants.  People are going to Herb’s, Mitchell’s Ice Cream, Wine Bar, Tommy’s, and the Market.  He has also had people park in his lot and then take a bus to work.  There is a new restaurant opening in June which will require him strictly enforcing the plaza and the Medical Building parking lots which will most likely impact the Linda Street businesses.  He has reached out to the City and area businesses to let them know of this change and has received no response.  He is concerned that Lather Salon being granted this variance will further aggravate this issue.  He further inquired whether anything has changed since the proposed salon at 20015 Detroit Road was denied.  Ms. Delzani interjected that request had 17 spaces for 24 people, which is 2 times the hairstylists Lather has and is not comparable.  Mr. Reich indicated that request never made it to the BZA because it did not get past the Planning Commission because it did not have anywhere near the needed number of parking spots and the Code does not allow parking along the building.   Mr. Mylett said he is very concerned about the lack of parking for the entire area and believes the City needs to address the problem.  Mr. Wolf appreciates Mr. Mylett’s concern, frustration, and desire for it to be addressed.  Mr. Farrell stated Lather should be allowed to use the space behind the building for parking.
Mr. Christ asked Ms. Delzani to explain what the Planning Commission said when her application was before that board.  She indicated she was not in attendance physically but was on the telephone.  She indicated there is a potential issue with the air conditioning unit on the West side of the building.  However, they did not have an issue with there being a parking space there and she intends that location to be where she parks her car.
Mr. Wolf stated he does not have a concern with the size of the variance being requested for this application.  He indicated variances on other projects have been more significant and have been granted.  Mr. Wolf feels Mr. Mylett’s concern is bigger than this project.  Mr. Reich concurred that Mr. Mylett’s concern is a more global concern for the area.  Ms. Delzani indicated they are leaving their current location, which is on Linda Street in front of the Wine Bar.  Mr. Wolf indicated the use/time operation is different than when Mitchell’s is busy.  Ms. Delzani indicated they are open until 8pm, but not everyone is working until that time.  Mr. Wolf asked how often all the chairs are working at the same time.  She indicated 3 people work full-time and one person works 2 days a week.

Mr. Reich indicated Mr. Mylett’s comments will be made available to the Planning Commission.  Mr. Farrell indicated he reviewed the Planning Commission minutes and did not see much discussion on this issue.  Mr. Christ indicated he also does not have a problem with granting this variance, however, Ms. Delzani will need to keep tabs on her customers, so they do not get towed.  Mr. Christ suggested the variance be granted with her contingency to use the other two spaces where the planters are located.  Mr. Farrell asked if Ms. Delzani plans to remove the pole; she indicated she was planning to remove it.  He felt granting the variance with the plan to remove the pole will add the needed 16th parking space, and the potential for two more with the planters moved, which will provide 18 spaces.
Mr. Christ moved to close the public hearing.  Mr. Wright seconded.  

4 Ayes – 0 Nays

Passed

Mr. Christ reviewed the practical difficulties factors aloud.  A. Whether special conditions or circumstances exist – this is a pre-existing condition where there is a conversion from a bank to a hair salon, and this is the current number of spaces.  This is an evaluation of the utilization of that with regard to the Code requirement.  B.  Where the property in question will yield a reasonable return – he does not believe that will apply because it is a minimal change.  C.  Whether the variance is substantial and is the minimum necessary – it is a non-substantial and minimum necessary because it is the existing.  D.  Whether the essential character of the neighborhood will be substantially altered – since this is existing it will not.  E  Whether the variance will affect delivery of government services- it will not.  F.  Whether the owner purchased the property with knowledge of the zoning restrictions - he does not believe that to be the case.  G.  Whether special conditions exist as the result of actions of the owner – he does not believe it does.  H. Whether the property owner’s predicament can be obviated by some method other than a variance – options have been identified that can be changed relative to the Planning Commission’s review.  I.  Whether the spirit and intent of the Code will be observed, and substantial justice will be done – he believes it would.  J.  Whether the granting the variance without conferring any special privilege on the applicant – he does not believe it will.  K. Whether a literal interpretation of the provisions of the Code will deprive the applicant of rights commonly enjoyed by other properties – he believes it would.   The other Board members agreed with Mr. Christ’s assessment.

Mr. Christ moved to grant a variance to Lather Salon, 20000 Detroit Road, to occupy an existing building with 15 parking spaces v. 16 parking space required for beauty salons under Section 1187.09(d)(4).  The applicant will monitor their parking and if they need to provide additional parking because of their own usage they have the option when they remove the sign base of utilizing that space, and they also have the option of utilizing the other two spaces of the drive-through by modifying where the planter boxes are located.  This is a reasonable solution to grant the variance and yet give them the options going forward to help the global parking situation.  Mr. Harpster seconded.

4 Ayes – 0 Nays

GRANTED
2. 
WXZ DETROIT RD. DEVELOPMENT - 19340 – 64 Detroit Rd. – PUBLIC HEARING – Variance to construct a new parking lot with a 7.5’ parking setback at the east property line vs. 10’ parking setback required AND variance to construct a new parking lot with a 6.75’ parking setback at the west property line vs. 10’ parking setback required (Section:  1167.11(a)(2)).  Mr. Dave Budge came forward to present the variance request.
Secretary Christ introduced the variance request and Mr. Farrell swore the applicant in.  Mr. Dave Budge explained they purchased the Jan Dell property, which is a commercial building and a single-family home.  They also purchased a property on the corner immediately next to it, which is vacant land that use to be Taylor Motors.  Their intent is to demolish the single-family home, keep the Jan Dell building in place, build a new retail service commercial building in the footprint of the single-family home and then build two parking lots; one at the upper level on Detroit Road immediately to the west, and then on the lower level behind the Jan Dell building.  The Jan Dell property was rezoned in November.  They consulted with the Planning Commission in February and a preliminary approval in April.  They have also been to the Design Board.  In the process of the plan review the variance requirements have been identified.  This part of the lot was originally platted as a single-family house, so it is a fairly narrow lot and they are trying to accommodate a prototypical parking field so the medium drive aisle width is 24’ which is standard and the parking stall lengths are 18’ which is also standard, but they need those dimensions in order to get service trucks, deliveries, pick-up trash, and normal parking coming and going.  They meet the parking requirements for the Code.  Mr. Farrell inquired of Mr. Reich if the spaces are properly sized.  Mr. Reich indicated they are.  Mr. Farrell inquired about the front concrete pad.  Mr. Budge indicated they intend to landscape the area, but do not have a plan prepared at this time.  Mr. Farrell inquired about the east side of the property where they are requesting to be 7-1/2’, asking if the property steps down.  Mr. Budge indicated it does; however, the back is at grade, but closer to Detroit there is an increase in the grade, and there is a set of steps they are proposing.  Mr. Harpster inquired about the number of parking spots for each case are there.  Mr. Budge indicated there are 26 for the whole redevelopment.  Mr. Reich indicated 24 spaces are required.  Mr. Farrell asked what kind of business was going to be occupying the space.  Mr. Budge indicated the owner’s daughter has a jewelry shop that she is relocating from downtown, and there has been interest from service and retail, similar to uses already in downtown River.  Mr. Christ provided analysis of the site and the ease of parking v. green space and believes the requested variance is a good solution to the issue.  Mr. Budge indicated Planning Commission expressed a similar comment in this regard.  
Mr. Christ moved to close the public hearing.  Mr. Wright seconded.

4 Ayes – 0 Nays

Passed

Mr. Christ reviewed the practical difficulties test aloud for an area variance.  A.  Whether special conditions or circumstances exist which are peculiar to the land or structure involved, Mr. Christ said the applicant is trying to maintain a standard parking space and standard drive width to facilitate the uses of the tenants, users, and service, and they are landlocked on each side.  This is a better solution.  B.  Whether the property in question will yield a reasonable return, he does not believe that applies here.  C.  Whether the variance is substantial and the minimum necessary – he believes it is not substantial and it is the minimum necessary.  D. Whether the essential character of the neighborhood will be altered – he does not believe it will.  E. Whether the variance would adversely affect the delivery of government services – the applicants indicated this will facilitate the delivery of government services, so it is a positive.  F.  Whether the property owner purchased the property with knowledge – he does not believe it applies.  G.  Whether special conditions and circumstances exist as the result of the actions of the owner – he does not believe that applies.  H. Whether the property owner’s predicament can be obviated through a method other than a variance – not without taking into account a severe restriction on either parking spaces or the functionality and safety within that parking area.  I.  Whether the spirit and intent of the Code will be observed, and substantial justice will be done – he believes it would.  J.  Whether the granting the variance requested would confer on the application any special privilege – he does not believe it will.  K. Whether a literal interpretation of the provisions of the Code will deprive the applicant of rights commonly enjoyed by others – he believes it would. The other Board members agreed with Mr. Christ’s assessment. 
Mr. Christ moved to grant a variance to WXZ Detroit Road Development, 19340-64 Detroit Road, to construct a new parking lot with a 7.5’ parking setback at the east property line vs. 10’ parking setback required.  This maintains the functionality of the parking spaces and is only a minimal reduction in the edges space to adjacent parking and/or businesses.  Mr. Wolf seconded.
4 Ayes – 0 Nays

GRANTED

Mr. Christ moved to grant a variance to construct a new parking lot with a 6.75’ parking setback at the west property line vs. 10’ parking setback required, Section 1167.11(a)92) with the same discussion.  Mr. Wolf seconded.

4 Ayes – 0 Nays

GRANTED

3.
ACHILLES & NICOLE BEBOS - 19474 Beachcliff Blvd. - PUBLIC HEARING – Variance to construct a 2-story addition with a 15’ – 1” rear yard setback vs. 25’ rear yard setback required (Section:  1153.07(f)(2))  Mr. Mark Rienhold came forward to present the variance request..
Secretary Christ introduced the variance request and Mr. Farrell swore the applicant in.  Mr. Reinhold stated the lot is on Beachcliff Blvd and is a strange shape.  The existing rear-yard two story addition that was previously approved is about 13’6” and because of the slope of the backyard this addition lines up with the back.  They have taken time to reduce the mass as close as they can on the second story where the property is as tight as it can be.  They have not exceeded the height, as well as the rear-yard setback of existing.  The planned addition addresses a master bedroom suite and a large kitchen and mudroom.  Mr. Farrell feels the variance request has a lot to do with the shape of the lot and this addition does not make things any worse.  Mr. Harpster agrees with Mr. Farrell because it is not changing the current setback.  Mr. Rienhold indicated it is a little bit less because the point is closer to the old addition than the new, but yes, perceivably there is no difference.  Mr. Wolf noted there is a single-story garage being demolished and a 2-story addition going in its place.  Mr. Rienhold indicated he purposefully pulled the 2-story back about 6-7 feet where it is tightest.  Mr. Wolf indicated this is about the most irregular lot he has ever seen.  Mr. Christ inquired about lot coverage.  Mr. Reich requested a lot coverage calculation included when the plan is presented for his review through the Building Department.  Discussion was had regarding lot coverage.  
Mr. Christ moved to close the public hearing.  Mr. Wolf seconded.  

4 Ayes – 0 Nays

Passed

Mr. Christ reviewed the practical difficulties test aloud for an area variance.  A.  Whether special conditions or circumstances exist which are peculiar to the land or structure involved, Mr. Christ said clearly there are extenuating circumstances that all of the adjacent properties are configured in a very unusual manner which is leading to the situation and the existing is already a lessor setback than will be provided and for the majority of this will actually have a much greater setback.  B.  Whether the property in question will yield a reasonable return, he does not believe that applies here.  C.  Whether the variance is substantial and the minimum necessary – he believes since it is very complicated geometry in the back, it is either substantial or non-substantial depending on your point of view.  He believes it is the minimum necessary to make possible reasonable use of the land and the structure.  D. Whether the essential character of the neighborhood will be altered – he stated it will be changed, but as pointed out it is because a one-story garage is coming down and a two-story addition is going up, but it is matching the volume and massing of the existing residence.  E. Whether the variance would adversely affect the delivery of government services – he does not think that applies.  F.  Whether the property owner purchased the property with knowledge – he does not believe it applies.  G.  Whether special conditions and circumstances exist as the result of the actions of the owner – he does not believe that applies.  H. Whether the property owner’s predicament can be obviated through a method other than a variance – he does not believe it can.  I.  Whether the spirit and intent of the Code will be observed, and substantial justice will be done – he believes it would.  J.  Whether the granting the variance requested would confer on the application any special privilege – he does not believe it will.  K. Whether a literal interpretation of the provisions of the Code will deprive the applicant of rights commonly enjoyed by others – he believes it would. The other Board members agreed with Mr. Christ’s assessment. 
Mr. Christ moved to grant a variance to ACHILLES & NICOLE BEBOS - 19474 Beachcliff Blvd. to construct a 2-story addition with a 15’ – 1” rear yard setback vs. 25’ rear yard setback required (Section:  1153.07(f)(2)).  The applicant has indicated his practical difficulties with configuring the new addition.  The requirement is basically driven by the very unusual geometry within the backyard areas of all of the adjacent houses and the existing condition will actually be less setback than the new setback and that this is accommodated by the larger area of the backyard in this location.  Mr. Harpster seconded.  

4 Ayes – 0 Nays

GRANTED

4.  MICHAEL LISMAN - 21230 Avalon Dr. - PUBLIC HEARING – Variance to locate a generator in the side yard with a 5’ side yard setback vs. 10’ side yard setback required

(Section:  1153.15(k)).  Mr. Jeff Webber is present to explain the variance request.
Secretary Christ introduced the variance request and Mr. Farrell swore the applicant in.  

Mr. Farrell pointed out there is quite a structure next door.  Mr. Farrell spoke about the current location of the air conditioning unit and inquired why the generator is not located there.  Mr. Webber indicated the specification manual of the generator asked it not to be located anywhere near a window because of the venting of carbon monoxide.  Unfortunately, there was no indication how far off the window it would be, but they clearly say to stay away from windows and doors.  Mr. Webber stated he has an email stating that neighbor, Michael Clark, has no problem with the generator being located in the side yard.  Mr. Christ asked if they had moved the child’s playhouse.  Mr. Webber indicated they did.  Mr. Christ led discussion regarding other location options and the pros and cons of each, including the ability to have access to the site.  Mr. Christ indicated this is not the minimum necessary right where they are doing it.  He suggested it be moved further.  Mr. Webber inquired if a change could be made right now, or would it require a refiling.  Mr. Christ indicated the change can be made now.  Mr. Wolf provided comment regarding the exhaust on the generator.  Mr. Farrell indicated moving it a few feet will not change the noise or exhaust.  Mr. Farrell asked how often it will be tested.  Mr. Reich indicated they usually cycle once a week at a time picked by the owners, and the cycle is maybe 10 minutes at a max.  Mr. Harpster inquired about the distance of the picket fence.  Mr. Christ indicated it was 91”.    Mr. Wolf asked where the exhaust is located on the unit.  Mr. Webber indicated it is on the top.  Further discussion occurred regarding potential locations.
Mr. Wolf moved to close the public hearing.  Mr. Christ seconded.

4 Ayes – 0 Nays

Passed

Mr. Christ reviewed the practical difficulties test aloud for an area variance.  A.  Whether special conditions or circumstances exist which are peculiar to the land or structure involved -  he said there was considerable discussion about where doors, windows, walkways, and the adjacent building both of the applicant and the neighbor occur, there is a confluence of many items to consider and clear passage is being looked to be maintained.  B.  Whether the property in question will yield a reasonable return - he does not believe that applies.  C.  Whether the variance is substantial and it is the minimum necessary – as was indicated notwithstanding exactly where in this area it is located the affect of it on the neighbor will be approximately the same and it will be at least 5’, therefore, mitigating the too close to the property line within a reasonable amount.  D.  Whether the essential character of the neighborhood will not be substantially altered – the applicant will have to provide screening because of where it is located and the adjacent property owner has indicated he is accepting of this, and he is sure they can provide screening for them.  E.  Whether the delivery of government services will not be adversely affected – applicant indicated they are trying to maintain the ability of a vehicle to get back there, so this will facilitate that.  F.  Whether the owner purchased the property with knowledge – he does not believe that applies.  G.  Whether special conditions and circumstances exist as the result of any actions of the owner - he does not believe that they do.  H.  Whether the property owner’s predicament feasibly can be obviated through a method other than a variance – as was discussed in all probability there has to be some variance that will be required here.  I. Whether the spirit and intent of the Code will be observed, and substantial justice will be done – with multiple locations this seems to be the most beneficial to the owner and the neighbor.  J.  Whether the granting the variance will confer on the applicant any special privilege – he does not believe it will.  K.  Whether a literal interpretation would deprive the applicant of rights commonly enjoyed by others – he believes it would.  The other Board members agreed with Mr. Christ’s assessment.  Mr. Farrell inquired of Mr. Reich who owned the retaining wall.  Mr. Reich indicated it is owned by the Clarks.  Mr. Farrell asked if they are going higher with it.  Mr. Reich indicated there will be a cap on it and there will probably be some kind of removal and replacement to dress it up a bit.  Mr. Farrell indicated some kind solid fence should be installed to mitigate the sound.
Mr. Christ moved to grant a variance to MICHAEL LISMAN - 21230 Avalon Dr. to locate a generator in the side yard with a minimum of 5’ side yard setback vs. 10’ side yard setback required (Section:  1153.15(k)).  This is a reasonable solution based on all of the discussions tonight about proximity, sound and locations of windows and doors, and other items of both this house and the neighbor’s house.  The owner will work with the Building Department to establish the best location and distance based on all of these items and will also discuss with the adjacent neighbor the construction of the wall that will be occurring on the property line in regards to both visual screening and sound screening.  Mr. Wolf seconded.

3 Ayes – 1 Nays

GRANTED
The meeting adjourned at 8:30 pm.

Patrick Farrell, Vice Chairman

Richard Christ, Secretary

Date:  






